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Appclhmis are appealing ihe fiml rejeclion of claims 34-41 and 5?-o4 ihc OlliCc 
AcJsi)?} dated Msy 15, 2006, aiicl the Advisory Action dated November 1, 2006, A Notice of 
Appeal was liicd Mid received by the U.S. Patent mid Tnidemai-k Ofucc on November 9, 20<>1 

ii) lii'sl Party in Inicrest 

T.he Real Party in fi-stcresi is Asm^Zencca AB, the assignee of record, whieh Ls s 
subsidiary of AsiraZmcca PLC. 

pi) Related A|>peaiis md Iiitei-fereaces 

rhcre iiro no prior or pending related appeals, jadicial proceedings, or interferences . 

{i'lb Simm of Claims 

Claims- 1 -33 a-sd 42".54 are eanccled, 

{"..'laims 34-41 and 55-64 are rejected and imder appeal, 

ih') Strnmisf Ammdmmtn 

All prcvioUsSly liicd amendments ha%'e been entered. No aniendmems are being 
sulanmed herewith. 

(v) SpsiMsry of Claimed Subject Matter 

Hie claims aix; directed to a powder inhaler for administering powder by inhalation. 
Clsims 34 and 3.** the independesit claims. 



Fikd : Sspi«nte 39, 2D03: 

ii kpvijdt 3 aun U to <o k s v, 

5 I , ) 1 Oi i <, !f ^ ^ n ! ^ ^ 

s h ^ i I ! N» V * 1 oi i r V Ur ^ T < * c .. osv, ) p <. ^ t < . -> j ' o 
is" K ji^> s !c I ^k" iV c u^-a^ n that at icastct e <i Hvat^vt^^^i f o\ iu>) s 

t o ■'c o I c iil hv. sa^accs o* the How inn I V i u n^.i t.e'^ 

i^i i, u V.1 X i, rtn^sUvO v\ 1 c u v. Uf ^^^a u ! s. 

SI date. ;.tiU*ln\ T\ih he < Sv.k ds Kkuig nuiiOU ct i r Us Vi^t . ' v. * >^^ 
'-mU o' *vast othv tl»i, ^ ufau oi tJNt Oow path ^u*. t v <*islod< t. pov\ a » 

S ppi f ^ ) ! U -pcv t < ^ p it\ ^ V N ^ 0 

U V >k jndtf cjui« nt dmm 35 in ^ 
>l >>\ K ^ path umjs*rvan t^it {.\ -»inii u.js \\ ^ Kl '^s i •'t ^5 

ur I ro g1 ^\h k, i a s*jt,ai, v ^ axj <.i t a.mng t*ic aosi, of pov^uCi u^o Sb i "a^n itr 

s u » t\ n 1% . a^i-r I hi, pov dtr i«i ak? is di«aa>.iej!/cd u i~at thi^ ir^a c k * ^or i.o t ] i ^c*. . 

•IV? K \ ■!! ^ s n jhV o t al kast o jcuf the siiHci»- at n<jt us.nu «s 

t U ) S Ml V c ^, i ) < ^ 

V s S ■> (,v Si. t. (. ti (, ( ^ ! M P I 

I K^''^ i*"* *^*t<. % <.s -iiji, J ^"^ 2 (j i is 2„ an«-" o i> i 

Claims ^ - J- s 'ixm v. 

! iK ediy being fmtkipaied by 
(. ! 5 \s 6 ,a>t 6'> a t qcvkaande 103(a) ais allsgaily being 
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? f lit' I N( iL I i 

^ ^ t ^ Vu\ '^nO'' !l ' t"* 

1 l,;;n:-; >-v- -i[ arc 5\'icctc\l uridor the judicsalK ercaied doctrisie ofohviou<;!?Ci5S-iyiu- 
(U.S. 6,257,232). 

C'lmim 55 and 59-61 arc rejected under the Judicially created doctxine ofobviousness- 
typo di>ubk-patentin§ iis being unpatentable over ciainis 1-4 of Virt^inen (U.S. 6,44<>,62<j) in 
^dew (jf Ambrosio er&L l U.S. 5 ,829,434), 

i. Rejection of claims 34-41 a$ bein g anticipat ed bv WeUeriin {U.S. 4.524 J69) and 
Hallwortli et aL (U.S. 3,S5g,5B3j, 

Appellants' claim 34 fec|uire«, inter aUcL. tl^at the tnhakT include a powder di:skKiging 
uientbcT xvhicb of fsxed position relative to one of the at least <^ne or aS. 1c?ijit one other of ihe 

or.Ui;r ottiu; .surlftccs of the iiov path, to coaiaci the other <.uthc lA k-ast -.uie ^>r at leui;; or^c oUiLT 
ol' the surfaces of the flow path so as to disiodge powder accnmulat^^^ Clmn\ 35 

requires a scraper which is movable relative to at least one of the surtaces of the flow paOi and Is 
conilgured, on movement thereof rdatix'c to the at least one of tlie surfaces of the flow path, to 
contact the at Imsi one of the .surfaces of the H ow path siich as to diskxige pt^^?^. aeeuH^ d 
.Ihe.Mll'A- ^t is clciw IVont Appellants' disclosure that these descripliovss reter to powder 
acenrnuhued on Mie suriui-c \w^\r a ''■^ niirnnrL/c dosage variations 

between doses, Seixe^^,, Appellanis' specilication at page 4, lines 21-25, 

Weiterlin teaches an inhaler wttli "'a rotating mefmes 3" Intesided for disrupting aggregate 
particles of an acd\ e compound. Sec,..c.^,,, Wetterliji at col. 2, lines 65-68, Wctterlin does not 
i.h.scla.<;e that the ''rotating mean.s 3'' is or includes a "powder diskxiging member'' .-is required hy 



Sena! No. : iO/{573,65i9 



pe-t^lsu^;. indopos^oori! oi?t-ni .vl. or a scraper as required by independent claim 35, Instea.d, the 
rotaUrt; ' , u-vcJ * ^ ^rc ■"ir.c a\ >.> fo\v.;c^ J- i ^ jxr; ^ s ^ re ' 

onl} to o:cak up piuiKiC agglo^r.cuitc^ ih.it au' gA\:^sr;ijii.nrou^i mo mhi\]ci n-uu.i-^ .k i.-. dih--; 
user. See, e.g.. VVetoMn at col, 3, liiiss 4-9, 

1 .he ^.-vjunmor characteri/ses WetJerlin as dc'^fcribisig a 'powder -disk\igir.g mcr.boi: ,\ 
^^ hich i>- "Ixcc nosiuion rsUiw o to at least one ^sf the <5urf:wv<i o''" i'k tlox^ pa:b : -.sd 

'i^u cJ s.' ' 'x.. '-u-\cn tr \ v \J adu o 5e vH .r.c s - . s c \ r> .-^ '"^^\-^" .c 
: tac" '! ■^>n::\^i x\ W-^c iratli such a.^ to tuMinigo n(>'>\dc: ^CvJ:v.,>ri'cu •^k".'.os . \\'x"0!-; 
^<)^^<L•i dj^lojgi-ig nit'mhcj ."^ cojnpnsc^ a scraper." Office Action dated \o\ cinbct ::o(,>5. ai 
pa>.v ?, Sec tilso. ison Av'tjon Uatcd Novcmhor 1 , 2006, pa^c 2, AppolKiJit^ d'x^gice vvsth 
shs? charactyri/3U.>n of the Wcacd'n's d'sclosurc for several reasor.^ 

i \<l\ son >. v'^ \ 'fiu or dppt lo { ^kv k pt s tiou J\u ihc roiaiiag nuMns can 
p'-v^ uit act, in^u>at ii o{ po vtitf v n itsjtlt dumg i v rotation. 1 here no mJjcatsou m Wciiciiin 
i^M »h's j-i> tne ca«;c and i-" er k weie tl ifc x^ouk' thn leet the requsremcnt csf ckimj; 34 sad 35 
ti at ilv pox^- Je t5skxSf,c!-jicnv n onibi.r o< scr^^pcr tont.'a one ( i'ihc surfaces of She floxs path .^o 

lo t.'is t ^ p M c awl tt ited Ourt )r | 'ic "otatm^ nit-ans 3 cai)Ki5 oontai.i v^jie of i!ie 
■> s i 1 \pit. ^ s xa -4< i I t. 5h 

aT \ '■I rUki, v''? c M u or * tax » ut xi,i.<;,r a.iludg'nt.at uoi ihe sniended fuiicuos: tu ibc 
*u "ut 1^ " ir xxoikl 6o ot Une n^ans " ;;^ti1u'Tj ihis Ibnctsou. 

*scvtnd voni X > ^ V ' ' <. sdssfit iK s -i ^ W Uivnui of ail 

.^hacifh^^ K i.vv\ \ k <. I i V d t;\co;)o>UK'iuelat5setoontC}fat 
k «<-t o 10 or < s ! I inhaler. '!"he roUuing means 

^ u \J yh. 5,x» 1. V. n s 't<i ts i iit, i patb. 

1 ta ^ V e ' r f i ' dvx*,^ n^xt t<.x ch tlitr hi ui ^ton-^ of clami^ o4 and 45, and accordin^ls 
do«^ notatJlicipatethe cliiltBS, 



lit \ i ^ V a^-v,j ' - h . Ox v'i «-ho 1 i.' h\ ort i n i o.i ». v \ ce is a powder 
t.isk>u^5u„ jncmVi Appcl Ofib divagrcv. ilalmonli er^ i d \tlo c-^ in i iha rotor 5 is a 'i^ee- 
nmnma iraltj b aatti nhecl noun*od or a tenlnu s^pi die ' ILu \sorJ * coi. I Jines 5S~6<}. 
1^ t u' s^^«^^^■(| x-^rHre^p^^ M spn i v. 6 a kt o*i ^i. 3 that it brushes lighiiy 

h „ ' !, 1 'at o tiv. li* ^ vlKrwiOK V,. ! v^ c L> to vibrate ;ind thi5> 
asv A^n V ^ 1 M 'g i>J the vohos \ e piJ^wieis 1 1 niht tapsuSc the dispersion of such 
pou dor \L L\ tb dt 2 isnc^* 24 2" 'I ic xOtatton ot ihc v V 5 diJ the t^srbulenl air 

s! J I It } H n I it " } K I 

•J \ ^ 1 I ' >. 1 

J !,5 s ^ 3^ odi,i, po\\ vJ t <- c n vqi. u \ \"^^ ^ ^ t ^ (^^t 

K5 J \ dm 1^ I n4 "li I X » uovt as^uts hat bu,aust, ^t^.i i po-> tio 1 io s 
>v c k1 oi ^.ap I the roto'- 5*^ t,ap ibL oi dis odsmu pt.n di, <,vU.T5uU o! J ci i It 
> ^ I t \ ""f^O {^ue ikr he Ma\i5''C^1vt \ u*'^ » ^ v *^ 

ifiSt,;^ i. t ^iS N 1 f t C vcr V w ^ U !H ^ 1 

^(\^. ti-^vl i <i ^^-^pti discio'.u^c t (jMhcxi^dv usi K^it <, ^ c t.isoi V. 
pi.n t ext. pJ t Oi a trfKt, oiiit^ I p % i^oir p ous I^Jxijv "^i.*. t ^ 
\f 4rts ^1 utit, to at 4c 4 iats2i2^ inc.oitri<>t iK^< ^pM^^xh csui 

i 1 t -v^ stiis-nkdi Pv ha? ^ivj I 

n^V <. * ^ d *^ lantstvac s i t l su ni ^s^lnd nHr> * v-> t.t.S xsitr s isc 
Path. 



Irt vievv- of the above renirirks, aeither Wctterh Ml !„s < * 

powder dssk'Kiging nicmlx^r, i,e, a UK"nft>cr cai^^^^^ i * v i v ^ 

disk>dgi- posvilci ihat has accumulated on a surftice ot iho ir'-j. I ^ s^^<- v 4. 

respectfully reqisesS that th« rejttciions under 35 U.S.C' <; i \)2ih^ b^' w .Vidii. %\ a 

fl R,eii?iijon.;>,uri.de^^ 

fU.S. 5,829,434). 

C la .TS 55, 5"~5^>. 61 anc o2 depend tai dai t ^4 h>one < f tliti ^cicrenccs* >n bet nor 
ttdcn alono 01 ^iin prop?! c'lnhndtjon. tcd.di or safest Apptfila ^nventiOx^ ^.'^ ^e^ilvrvX r 

poo I rvasia^-, -5 0 i > jJcn nc'jiMUh «.,kK a* d a t,< n wv 4, . *k s s .^o. 

1^ { -j,^' \ J < n s n *>t pruiarx roicmccj», <is ili»<s. ^s\t.d ar>o\ 0 , 'a s v ^ en m v x 

cji.h figs ot \5i b osK cvxxlC be p-op erK u.nnhi'acil wttli tho>,<t. oi V^cnH.n a d f,*-" lUllv^olh 
u nsvl roi corcalc'd m ch ^ <_on5bjiav^ n v^t^uU »iot ia\e itj„ge^ted t^c ' -iVvT it-v tt.d j 

I R^K*- Ja ii IS a id 60 a>» alleged ly hci unpa let tdb|\ s>i?\ ku- o\ v.j U s-t.o u 
5^ ^4^'^ Mai worth o c^M l' S 3.S5S.5$3) a: d A. iVisio J S_$,H''^) 4'^4hr %j^v. 
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Claim.s 63 mid 64 uhimatcly depend from claim 34. Wcttciiin (l;,S. S,*-)???,^^-)?) d^jes not 
supply a teaching; or suggestion of the ieatuxes lhat are Jacking in Wettcrlin, HalKvoitli and 
Ainbrosio as tliscusscd above. C^laims 6.1 and 64 jsre th<2refbre pateniabie M least tor the reason.s 
discussed above. 



.l[.[i....(i^j<f.^.tiO.M..^.O.dcr 



The laiiilysis cmp loved in an obviousacss-tvti^j doul>k-t)atentms> determination mndkls 
t!ie guidelines ibf a 35 L N ( ^ ■>(i)JMva3>i ^ dt'" s*U u > <..i. 5v t > 

aa; summarized as fvllo ) i l i 

application at i.ssuci {8) dv r j «. ti dsiks ^ \ KyKitt ^ \i k i 
diiim as delermisied in ( \) md \ sj uti ti i^K, ippnuAi >n it is^i i;, J i*^ t-n i s It d 
ordinary skUHn the ]5eitnu->* ir mt CDKxdiwtv ipjobjecuv luicii^t ) icnu ivness 
obv5ousne.ss-type doobk p it<. U 51^ *"v tUion >h s. Id rnakv c-K f (V K i ^t-^;.i <.i.sKt\ vli r 
invcntioas dcHncd by tile n ira vl nns Jeliui ^hcp^^cU iial t i I n u 

in\'-ntiv>r: ilciliU'd i-i ihc H it, mi i, ] 5 i t 

of the invention defined 1 s 1 c p v b I \<x 

Ci)nsEdori5ig xvhcthenhe n i u i e it><.u a uv a dpi v o \t ju U ) 
obviou'i variation »ftlie i-vvi ti *khi cd 5 the Uaitn ^ ip it K 1 ohi t. v ut 
nn> xiot 'je js*.^! a,s pni>r i I t i np Si 5 x I k nb ! 

972): 24 '2 2 S5\s I K < t ^ o! \ 

speciikation which pr(>vide soppon tor the patent dainis n^ay also be examined and considered 
V, K . V o vS^v ^ V \ 5 h V i 1 it n pi u M 1 ix i a 

aniu\vnnorv a.ntoiatbcrj nt MP^ I W j!.XB)0 un I \oh^ 4 4^4-1 
44^ ^<:2 ( eCPA 1970), 



inhaler having a movabkni^cnibtT that mhibits accutiiu'mK o po>«~Jv. ^.r^^f'-sv o i>k ^Hn-* 
path downsirefUfi of the dosing means. Si2€, Andersson ^ at ddhn-^ * . I pAu -it 

spccitjcatiof) discloses how the movable member can * b h * k< u! »> ^ ^+ x ^ -^n 

sv,i^,, Andersson iU col 7 UiK^s 19-35. '^^^^^^^ u ^ v. — < Uv \i ^ ^ 

descnbes tlie iiihibiticm of powder accumulation as follows: 

settled pu.sui. -5 i. Surely, if accuitiulatioi oijov^Jci s n' ^H'*t.d 
would be ibrc.ug t>\u die powder, whk^i ^ ttt ncc «vi »t setik\l 
pi>sition by virtue of bemg accumulated, 1 here are many ws^-s 
something can be inhibited. 

u v^K ndv*^. cl 5'i N >4 1) ot t'u pending dppiicatJOii 1 hs, specJkauon t^f Ano<,rs>^i)n itai 
< c^vs h^»\\ t iv mnabk men. c ^^f the clai.tJS can mkbit accu*i^uhUHm oi powder oa d 
s ' k*. » \ V v<.t^^n\pU caVod ^ii«'od d m oi a K^t.uinij U'-^t ^''tnts ce^ tr*ijg<sl 

1 sKt-vi^^> <.\ ♦ >v.rK{ vhv Si, n a f \Ci.l j-hi>Mtion ic'u* a H«r i 
p< 5 !Ki ^ ' V. ■! ^ 1 f ^'i ul oj n\i, mcneinuit oi itt; Muki<,c ona at osjc ^*tht,. o. ibt 
* \\ •> u to v< ' " ^(,1 i V \-*tlja Nu:tVc oi at kvs" oat cthe: ct tlie Na'%sccN oi tn. 



c^rjM^ \ppeij;uviN UicrciUK- jo.spcctlulh roqucM withuraxsa v^f tiic nonstau/.orx vi^uibiC 
reicct'on as applied k) pending claims 34-41 . 

■j|-. .Egiggtiori of c linpatetUable over claims 1-4 of Vutancn 

Neither Vin;men nor Anibrosio i.'; al. describe or suggoM ;j powder inhaU;r h;jving the 

corisbiuaiiiiru do s'Oi icacli or suggest the Kivemiou of ciiuvri .34 (fiom which cLxnus 55 arid Sv-Oi 
depend). There is? bo leaching or suggestioB whatsoever in claims 1-4 of the Vinanen paient, or 
in any of tlie claaiis of Ambroslo et of mi inhaler having a powder diijiodging member, which 
is a scraper or a bmsh, in fixed position relative to at least one other of the surface of tlie How 
path coniliiurcvl rv.>:au\-c n;>'\.en;cnt oCthe surface of the ^kn^■ path, lo contact ti\e other o! the 
Ai leas? one or ai 'iea.VL one oiher of the surfaces of the fio«- path such lo dishxige p(>\uicr 
accurnulaie on the surlacc. Appulhaits therefore rcsixv^iUUs a.qi;'..-"- ^^ ■thdr.rv,;!! - -1 i].^- 
noriJ.tatutory obxiousness-type double pateming rejection as apphed to pending clainis 55 and 

CONCLUSION 

. X ^ -.v,^ * X Vppellaiit^ re 'pce udK reqee^t *hat *hc re^^cliouv oi 

t^hsj i, ^ f -^ "t. Ss JUO,\ i 

\r <iO.. v'^ai r>:vM7^s. Appc'xlix c«. ata a coj > o' the v\ mis unde" ^'ppoai 
\r r\HkMce \ppctia \ J and a Rcia.cd P occedii \^pc: da (x) aie iittachul a>> 
jcqurU. !-*at .ic.the; oontamsain vubicct i^attcr 



oi$lJ'' U % ' i%. of :i>500 (.'is ?txju^5vd undo? '>T \ TR ^ - ■ !'\' <!p\ o:'xt 

recjs^an u'k^rgos, >i ^nx cjcaiis, lo Deposit Acc\>utU No. 06- ]05?l rctcsvsVv-iTii; A't^inic> [)iKi-,ci 

noJmisAdwm. 

fespectlblly sabmiWed^ 
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a aosing mii ior providing a dose oi powder: mu 
^Vn oitlduvrst can oi the dosing ittJi* vf IS vH^nid " i j 
« t5 a r of a ttai n ihe d ^se o* powov' n uv^ di 1% r o i 

mkimiKm bva user. 

V "ar ttcP/cd 1 tnat at Jci^st o ic o tht rtaccs ol tx f pui.i uk x v 
aki^AC V al ^a^ oii<£ t I er d i»k suriii t,^»s. ot th<^ tloA pdlh ^ a n tii^i Ji<- 1 ihuLr t*.'nhv 
i.vi ■< > j^cs <-> otHuKi d s'tfdg^nii ncnibe^ whith \ x i fixt^d poMl v n -^t^a'ne U) h's, v. ' t. is, 

fea«i one or st least one other of the surfeces of tfee flow path sucli as to dislodge powder 
aocuTKUlated tbereetij, 

%\'here!n the povvder dislod^og member comprises om of a seraper or a briisk 

35. A powder iohjder for admhiistermg powder by inhalation comprising; 

j:-.^:n!-;.i/. -^^'-vidinga dose of ptnulcr and 

a fk>\N pa-h do^Aaitrcfim of the dosiiig unil which is denned by a pluralii)- of 
surfaces through which a stream of air entrairjing the dose of powder is in use drmn on 
inhalation by a user: 

ehaj-acteriisod ift that the inhaler lisfthcr sonipnses a seraper which is rnovable 
relative to at least one of tbe surfaces of the ilow pajh arul is configured, on movement thereof 
reiative to the at least one of the surfaces of tlie fiow path, to contact the at least one ol'the 
surfaces of the Iknv path such as to disio<ige powder accumulated thereon, 

36. i be inhaler acconiing to claiirs 35, wherein the at least one of the surfaces (d'the 
How pash is movable relative to at least one i.>thef of the surfaces of the How path and the scraper 
is of fixed pi.isition relative to the at least one otiier of the surtaces (jf the tlow path. 



i >o ' ^j.\c' .,o-,./-;s\g lo claim 35, ■vshcrem iht* iknv p.uh ssidudo^ <x chamber 
wnich uiclua€:j5 an uiiot and -dii ouilet. 

■^K. 1 ha lululor accordifig to daim 3"", ■v^herem tl^' tit k«asst on^; of ihe "^urtkccN of il\c 
Ikiw path uch-^us at lcas!i Pvjrt of the chaniher. 

incmae tfle mlm and the opikt thsmo. 

K > >--^t^ r (. mi a ph<g toi seal iig ihv tjlii.ig .Tdtt oi t le siota{>o 

41 I lit 1'. u'ci atcou^ rg * ddm nirthor conpu^i n«>u\^iu \ htdi 
Uv.\c\^ o' >t I (.<;Jorco 'Mc St otJNcr su the '^t o' fVw ^u*-..^ 

^ o npiv-ct js an ichcd to i c hcus x^-i ^.r at lu vt t,nv> p > ^ * 
N ^^tataolcHlat \o <. tlehoaMigtndmvludcsthea 'wstwi; v>UK siijtcKes,} 
iicnvpatii: ajia 

> or^^ tM it Ic^st lict ootn>^ c \^'i<.i ^ ' V {v^'^^v'-^^ ^mn'^o 

vM?^v^ I ho V 

1 0 *h 1 ov-t. }s fi ^ jtn ^ H-i he ho mn^ on v c ol ss^ cx\ t £ ?r UiSvrcu ^^i, the i.<ip 
5.51* K'c a % iit i icjst V5 V < i'c TUt tjthf cuc 1 vu^^iia^itiJi n t\cdpONunr 
VI hv ivv^i <o-^ti >tu o^st.^v^\l <^ o^ w'scruvm^ f' V 



^ i ^ I p '^■^ wnv V 1 *■ 5 t 0 Hoc- 'J 

k t o ut '^b^, '"v^t^ 'iptLtc iddt \ c to iht. h ^u-^tng 

screwing or liMctt^mg the cap; 

'^^^ h<. nh U *cto dii L to >- u n ■^•^ ^hLCl the itka pm^.* lis. lokh'^is.^ \ 
louiteu rcfauve lo the housing on unscrewmK the cap. 



portion which, in use is rotated to provide a dose of powder of snhaktion, xviHch grip porlian 

tit I s ^ Hit, ^ itDKxtiditj ^.t I ) u u 

\ Is to \m ivtTtl ton ^ns n t o i fvs i t 

}c i 55 5 t^ rch !\ 4, r> t on t St St ^ s iK liufhf cv. n 

the hoi5sing. 

Cs2. 11k iilhaler accotdlBg to claim 61, wliereia tbe rotsika rtisTSlaBee meckamsni m 
mnBgW^^ so «S to allow rotafian of the moiithpiece relativi? to the kmsmg on th& &th^ of 



>j e c ' M ^ ^' It ^crv^' mo r is. 

r a^toj I m w clam CC \\ hcicin the rotation resistance mec!K.m{sn? 

o***^^) 1 ^ c*<^i;^*-*o hv n «.>>.!t j| Jcvt K' o t c liousing oiHhe other of screwing 
anserewiBg the axp causes no damage thereto. 



